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II.  Understanding the Law of Damages


A.  Evaluating All Types of Damages
An initial step in evaluating any type of damage is the first discussion with the client wherein damages are discussed.  This need not be the first meeting with the client, and some say it is better not to discuss damages and specific numbers in the first meeting.

When damages are first discussed with the client, one approach is to break down damages into economic and non-economic damages, even if the instructions will not involve itemization of categories of damages.  



1.  Economic Damages

With respect to economic damages or “special” damages, the client should understand that in the civil justice system, unlike the criminal system or the administrative system, the only thing the parties can seek is financial compensation.  In other words, in the usual personal injury case, the parties cannot obviously ask a court to turn back time, or force the tortfeasor to do things differently, or put the tortfeasor behind bars, or anything else at all besides only awarding money damages.  That being said, the next thing for the client to understand is that when the jury is asked to award money damages, an easier step for a jury to make is to award money for lost money, that is, economic damages.  If the client has lost a dollar in medical bills, the jury can award that dollar.  If the client has lost a dollar in wages, the jury can award that dollar, and so forth.  The client should understand that economic damages are typically those types of damages for which one can get a “receipt” or bill, or add up on a calculator.  They should understand that not all economic damages are capable of exact precision, but the aim is still to award money for money.  The client should also understand that the jury is entitled to award the full amount of economic damages shown, and also that the jury does not typically award more money for money than that which has been lost.  In other words, if the client can likely prove a million dollars in economic loss, the jury could decide that amount as damages.  But if the economic loss is significantly less than that amount, it is unlikely and perhaps reversible for the jury to award that million dollars.  To say it another way, economic damages are essentially “capped” by the amount of the loss than can be proven.  
When the economic damages are explained in this manner, two things happen.  First, the client begins to understand something about the maximum value of the case and what the lawyer can and cannot accomplish.  Second, because many clients have never become involved in the damages aspect of the civil justice system, they begin from early on to think in terms of what their economic damages could be, and what might be needed to substantiate them.


2.  Non-economic Damages

Once economic damages are explained, the discussion can turn to non-economic damages.  The client should understand that non-economic damages are those for which you cannot get a receipt or bill, and those which you cannot add on a calculator, such as pain, suffering, inconvenience, and disfigurement.  The client should understand that just because non-economic damages are not necessarily reduced to easy dollar figures does not mean that the jury will not award these types of damages, and many or most times, the personal injury client feels the greater injury is in this area rather than in economic, and they can be reassured that this view is certainly reasonable and totally valid.  Often, a jury might also have that exact same view.  Nonetheless, the client should understand that these non-economic damages are very much in a gray area where one jury of twelve might do something totally different than another jury of twelve, and it is difficult to very accurately evaluate the potential amount of non-economic damages.

Though not always the case, there are some possible logical or intuitive relationships between the amount of economic damages and noneconomic damages.  While insurance companies may purport to move away from evaluating noneconomic damages in terms of “multiples” of economic damages, that style still has some appeal.  In addition, since the jury will consider economic damages, they could likely make some connections between amount of economic damages and non-economic damages.  For instance, the client might understand some examples based on the extremes for purposes of illustrating the point – if a hypothetical injured person testifies that because of an injury, they had to buy a bottle of painkillers for $75 and miss a day of work worth $75, the jury is going to intuitively determine that the injury is just not likely to be a life-changing event worth a great deal more for pain and suffering.  On the other hand, if because of an injury a person was in intensive care for nine months, received $750,000 in medical bills, and $75,000 in lost wages, a jury is likely to begin to form an opinion that the injury in and of itself surely must have been painful and life-changing.  
With these extremes, the clients can begin to put themselves on the scale of potential compensation.  So that the client does not feel devalued and the case is not devalued, the client should also understand that the relationship is not always true, for instance, an injured person who bought a bottle of painkillers for $75 and missed a day of work for $75 might have still have very significant non-economic damages if the injury was, for example, the loss of eyesight in one eye due to a quick and untreatable chemical burn.  Outside of these various extremes, however, the client can begin to understand that in the jury’s eyes, there could be a possible intuitive relationship between economic damages and non-economic damages.  They can then be encouraged to think about both maximizing their economic damages to in turn maximize non-economic damages, and why their particular non-economic damages might be intuitively higher or lower because of their unique facts for their injury.
If appropriate, the final part of the discussion for non-economic damages may involve “caps.”  If caps are involved, such as in a medical negligence case in Missouri or in a personal injury case in Kansas, the discussion of non-economic damages caps, along with the previous discussion on the functional or practical limitations for economic damages, then begins to put a maximum potential value on the case.


B.  An Overview of Plaintiffs’ Damages



1.  Jury Instructions


A starting point for the overview of plaintiffs’ damages can be the particular damages instruction applicable to the case:
MAI 4.01 Damages Personal and Property
If you find in favor of plaintiff, then you must award plaintiff such sum as you believe will fairly and justly compensate plaintiff for any damages you believe plaintiff sustained [and is reasonably certain to sustain in the future] as a direct result of the occurrence mentioned in the evidence. [If you find that plaintiff failed to mitigate damages as submitted in Instruction Number [_____], in determining plaintiff's total damages you must not include those damages that would not have occurred without such failure.]
With respect to MAI 4.01, the primary modification to be considered is whether the evidence will support a submission of future damages.  The submission of future damages is optional and is not a guarantee in every personal injury case.  There must be evidence supporting future damages.  If the evidence supports a submission of future damages, the bracketed phrase is used.

MAI 21.04 Damages-Actions against 
Health Care Providers- Comparative Fault
If you assess a percentage of fault to [any] defendant, then, disregarding any fault on the part of plaintiff, you must determine the total amount of plaintiff’s damages to be such sum as will fairly and justly compensate plaintiff for any damages you believe he sustained [and is reasonably certain to sustain in the future] as a direct result of the occurrence mentioned in the evidence. You must state such total amount of plaintiff’s damages in your verdict, and you must itemize those total damages by the categories set forth in [the] verdict form.

In these instructions, you are told to itemize any damages you award by the categories set forth in the verdict form.

The phrase “past economic damages” means those damages incurred in the past for pecuniary harm such as medical expenses for necessary drugs, therapy, and for medical, surgical, nursing, x-ray, dental, custodial, and other health and rehabilitative services and for past lost earnings and for past lost earning capacity.
The phrase “past non-economic damages” means those damages arising in the past from non-pecuniary harm such as pain, suffering, mental anguish, inconvenience, physical impairment, disfigurement, and loss of capacity to enjoy life.

The phrase “future medical damages” means those damages arising in the future for medical expenses such as necessary drugs, therapy, and medical, surgical, nursing, x-ray, dental, custodial, and other health and rehabilitative services.
The phrase “future economic damages” means those damages arising in the future from pecuniary harm such as lost earnings and lost earning capacity.

The phrase “future non-economic damages” means those damages arising in the future from non-pecuniary harm such as pain, suffering, mental anguish, inconvenience, physical impairment, disfigurement, and loss of capacity to enjoy life.

As with the general personal injury instruction, there must be evidence of future damages in order to submit the bracketed phrase and entire definitions of the categories of damages.

MAI 10.02 Punitive Damages

If you find in favor of plaintiff under Instruction No. _____, and if you believe the

conduct of defendant as submitted in Instruction No. _____ showed complete indifference to or conscious disregard for the safety of others, then in addition to any damages to which you may find plaintiff entitled under Instruction No. _____ you may award plaintiff an additional amount as punitive damages in such sum as you believe will serve to punish defendant and to deter defendant and others from like conduct.


2.  Medical Expenses

Items of medical expense are recoverable in personal injury actions in both Missouri and Kansas.  A (relatively) new statute in Missouri governs medical expenses.  Under Mo.Rev.Stat. § 490.715:
1. No evidence of collateral sources shall be admissible other than such evidence provided for in this section.
2. If prior to trial a defendant or his or her insurer or authorized representative, or any combination of them, pays all or any part of a plaintiff's special damages, the defendant may introduce evidence that some other person other than the plaintiff has paid those amounts. The evidence shall not identify any person having made such payments.
3. If a defendant introduces evidence described in subsection 2 of this section, such introduction shall constitute a waiver of any right to a credit against a judgment pursuant to section 490.710.
4. This section does not require the exclusion of evidence admissible for another proper purpose.
5. (1) Parties may introduce evidence of the value of the medical treatment rendered to a party that was reasonable, necessary, and a proximate result of the negligence of any party.
(2) In determining the value of the medical treatment rendered, there shall be a rebuttable presumption that the dollar amount necessary to satisfy the financial obligation to the health care provider represents the value of the medical treatment rendered. Upon motion of any party, the court may determine, outside the hearing of the jury, the value of the medical treatment rendered based upon additional evidence, including but not limited to:

(a) The medical bills incurred by a party;

(b) The amount actually paid for medical treatment rendered to a party;

(c) The amount or estimate of the amount of medical bills not paid which such party is obligated to pay to any entity in the event of a recovery.

Notwithstanding the foregoing, no evidence of collateral sources shall be made known to the jury in presenting the evidence of the value of the medical treatment rendered.

In an attempt to clarify this statute, the Supreme Court of Missouri writes in Deck v. Teasley, 322 S.W.3d 536, 539-40 (Mo. 2011):

The rebuttable presumption created by section 490.715.5 is that the dollar amount paid to satisfy the financial obligation to the health care providers is the value of the medical treatment rendered. The effect of that presumption is governed by the general law of presumptions. A presumption places the burden of producing substantial evidence to rebut the presumed fact on the party against whom the presumption operates. . . . When substantial evidence is produced rebutting the presumed fact, the case is decided on the basis of the evidence as if no presumption existed. . . . In other words, when a presumption is rebutted, it disappears from the case and the fact-finder receives the issue free from any presumption. . . . However, the facts that gave rise to the presumption remain in the case and along with the facts to the contrary, are considered by the fact-finder like any other evidence. . . . The rebuttable presumption in section 490.715.5 requires the trial court to determine if the party seeking to rebut the presumption has presented substantial evidence that the value of medical treatment rendered is an amount different from the dollar amount necessary to satisfy the financial obligations to health care providers. If such substantial evidence is proffered, the statutory presumption is rebutted. When the presumption is rebutted, the party's other evidence of value, as well as the amount necessary to satisfy the financial obligations, is admitted at trial as if no presumption exists. If the presumption is not rebutted, then the only evidence of the value of medical treatment rendered is the dollar amount necessary to satisfy the financial obligation to the health care providers.

In Kansas, medical expenses are primarily governed by common law, and the Supreme Court of Kansas writes in Martinez v. Milburn Enterprises, Inc., 233 P.3d 205, 222-23, 290 Kan. 572 (2010):

When medical treatment expenses are paid from a collateral source at a discounted rate, determining the reasonable value of the medical services becomes an issue for the finder of fact. Stated more completely, when a finder of fact is determining the reasonable value of medical services, the collateral source rule bars admission of evidence stating that the expenses were paid by a collateral source. However, the rule does not address, much less bar, the admission of evidence indicating that something less than the charged amount has satisfied, or will satisfy, the amount billed.


3.  Lost Wages and Lost Earning Capacity
The yardstick for measuring lost earning capacity is defined by the Missouri cases as follows:

[T]he extent of future harm to the earning capacity of an injured person is measured by the difference as of the time of trial between the value of plaintiff’s services as they would have been in view of the injury and as there would have been had there been no injury. 

Sampson v. Missouri Pacific R.R., 560 S.W.2d 573, 588 (Mo. banc 1978); Anderson v. Burlington Northern R. Co., 700 S.W.2d 469, 477 (Mo. App. 1985) (emphasis added).  In Missouri, the courts have long recognized that lost earnings and lost earning capacity are two separate and distinct concepts.  There may be a recovery for lost earning capacity even when there have been no actual lost earnings.  Lanasa v. Downey, 201 S.W.2d 179, 184 (Mo. App. 1947), so held:

There is undoubtedly a distinction to be drawn between present impairment of the capacity to work, and loss of earnings … .  In a case where the former is a proper element of damage, the plaintiff may be entitled to recovery although there may in fact be no actual loss of earnings.   

Id. at 184 (emphasis added).  Baker v. Norris, 248 S.W.2d 870 (Mo. App. 1952), reiterated this rule: 
Our courts, in several cases, have made a clear distinction between the diminution or impairment of the capacity to labor and the loss of earnings, and have held that a recovery may be had for the diminution or impairment of the capacity to labor, although there may, in fact, be no actual loss of earnings.  

Id. at 875-76 (emphasis added).  See also Kleinlein v. Foskin, 13 S.W.2d 648 (Mo. 1929); Estes v. Kansas City, C.C. & St. J. Ry. Co., 23 S.W.2d 193 (Mo. App. 1930); Hill v. Landau, 125 S.W.2d 516 (Mo. App 1939).  Even where a plaintiff goes back to work at the same job location, doing different work but earning wages, there may be sufficient evidence of impairment of earning capacity to justify a claim.  See Minks v. Smith, 367 S.W.2d 6, 9 (Mo. App. 1963).

An excellent treatise synthesizing the case law on lost earning capacity lists the following matters which may be considered in determining damages and impairment capacity:

The character of plaintiff’s ordinary pursuits, the extent to which injury has prevented or will prevent his following them, age, health, character, capacity, ability to work, intelligence, skill, talents, experience, training, industry, habits, and other personal qualities, surroundings, record of employment, station and expectancy of life, occupation and effect of the injury thereon, the value of services, occupations open, and physical capacity to work when injured and thereafter.

J. William Turley, Trial Handbook for Missouri Lawyers § 433 at 393 (1985).

In injury actions involving lost wages and lost earning capacity, a vocational rehabilitation specialist is an appropriate witness to provide expert testimony on the subject.


4.  Lost Household Services

Lost household services are an appropriate item of damages in some personal injury actions.  Some economic experts have attempted to put a dollar value on a day’s work at home through various economic methods, including an amalgamation of the services one would be required to hire in order to replace lost household services.  


5.  Future Expenses – The Life Care Plan



6.  Use of an Economist



7.  Pain and Suffering


C.  Damages for Wrongful Death and Loss of Life



1.  Missouri

The appropriate staring point for wrongful death damages is the applicable instruction:

MAI 5.01 Damages-Wrongful Death
If you find in favor of plaintiff, then you must award plaintiff such sum as you believe will fairly and justly compensate plaintiff for any damages you believe plaintiff [and decedent] sustained [and plaintiff is reasonably certain to sustain in the future] as a direct result of the fatal injury to (insert name of decedent). You must not consider grief or bereavement suffered by reason of the death.
As noted in the footnotes to this instruction, it is arguable that the instruction does not apply to wrongful death medical negligence actions.  Unfortunately, no further guidance has been given on this topic as of the date of this publication.

In Missouri, the relatively new statute governing damages in wrongful death actions is Mo.Rev.Stat. § 537.090, which reads as follows:
In every action brought under section 537.080, the trier of the facts may give to the party or parties entitled thereto such damages as the trier of the facts may deem fair and just for the death and loss thus occasioned, having regard to the pecuniary losses suffered by reason of the death, funeral expenses, and the reasonable value of the services, consortium, companionship, comfort, instruction, guidance, counsel, training, and support of which those on whose behalf suit may be brought have been deprived by reason of such death and without limiting such damages to those which would be sustained prior to attaining the age of majority by the deceased or by the person suffering any such loss. In addition, the trier of the facts may award such damages as the deceased may have suffered between the time of injury and the time of death and for the recovery of which the deceased might have maintained an action had death not ensued. The mitigating or aggravating circumstances attending the death may be considered by the trier of the facts, but damages for grief and bereavement by reason of the death shall not be recoverable. If the deceased was not employed full time and was at least fifty percent responsible for the care of one or more minors or disabled persons, or persons over sixty-five years of age, there shall be a rebuttable presumption that the value of the care provided, regardless of the number of persons cared for, is equal to one hundred and ten percent of the state average weekly wage, as computed under section 287.250. If the deceased is under the age of eighteen, there shall be a rebuttable presumption that the annual pecuniary losses suffered by reason of the death shall be calculated based on the annual income of the deceased's parents, provided that if the deceased has only one parent earning income, then the calculation shall be based on such income, but if the deceased had two parents earning income, then the calculation shall be based on the average of the two incomes.


2.  Kansas

In Kansas, the instructions divide the damages based on the type of plaintiff.
For the death of a spouse, economic damages include:  loss of marital care, attention, advice, counsel or protection; and noneconomic damages include:  loss of society, loss of comfort, or loss of companionship.  PIK—Civil 4th 171.30.

For the death of a parent, economic damages include:  loss of parental care, training, guidance, education or protection; and noneconomic damages include:  loss of society, loss of comfort, or loss of companionship.  PIK—Civil 4th 171.31.

For the death of a child, economic damages include:  loss of filial care, attention, or protection; and noneconomic damages include:  loss of society, loss of comfort, or loss of companionship.  PIK—Civil 4th 171.32.



3.  Medical Negligence Death Cases

With respect to medical negligence damages, as with general personal injury damages, the evidence must support a submission of future damages.  In addition, as noted in the footnotes to this instruction, it is arguable that the instruction does not apply to wrongful death medical negligence actions.  No further guidance has been given on this topic as of the date of this publication.



4.  Caps – Missouri and Kansas
In Missouri, actions against health care providers have a cap of $350,000 per plaintiff/per case (regardless of the number of defendants or occurrences) for “non-economic” damages, which are defined in the instruction above.
In Kansas, wrongful death actions have a cap of $250,000 for “nonpecuniary” damages.  In wrongful death actions, in Kansas, the loss of services, care, and guidance are considered pecuniary, even though these losses are not readily reduced to a present money value.  Wentling v. Medical Anesthesia Services, P.A., 237 Kan. 503, 508-09, 701 P.2d 939, 944 (1985).
As mentioned above, Missouri has yet to provide additional guidance on the appropriate instructions for a wrongful death medical negligence actions.  The approach in Wentling may provide one way to approach the instructions and the caps in Missouri actions.

D.  Other Factors to be Considered When Assessing Damages



1.  Discovery

Early on, the parties will usually propound discovery addressing damages.  Among other things, two items which are usually addressed early, and which take some time to develop, are special damages (medical bills and lost wages) and damages witnesses.  Accordingly, from early in the case, the written discovery forces the parties to evaluate the amount of special damages and the witnesses who will present damages testimony.



2.  Medical Records

Medical records may be read to the jury by the lawyer or summarized by exhibit, although the impact upon the jury can be less than desired.  If possible, a physician or nurse might read the damages records or incorporate them into their other testimony in order to give the records more jury appeal.

 

3.  Lay “medical” witnesses

In injury cases, while the plaintiff will testify regarding the injuries, and the experts will also testify regarding the medical aspects of injuries, it is also helpful to have lay “medical” witnesses to testify about their lay observations of the impact of plaintiff’s physical injuries and limitations.  This takes the emphasis off of only the plaintiff in this area of the case and allows the jury to relate to other peoples’ perspective of plaintiff’s injuries.

E.  Use of Jury Consultants and Focus Groups/Mock Trial

In determining whether a particular case might warrant a focus group or mock trial, some attorneys consider a “do-it-yourself” method.  An excellent resource for a do-it-yourself focus group is How to Do Your Own Focus Groups:  A Guide for Trial Attorneys, by David Ball.  This is a NITA publication.

III.  Using Traditional and ADR Settlement Techniques

A.  Pre-Suit Attempts at Settlement



1.  Client Discussions

Regardless of the particular method of pre-suit attempts at settlement, the plaintiff-client might likely inquire, usually fairly early, as to whether the case might be settled out of court.  This could serve as the setting for a crossroads discussion about settlement.

As a statistical matter, most civil personal injury cases are indeed settled.  The numbers could be as high as an 80 or 90-percent likelihood, especially for particular types of cases.  The client should understand though, that the statistical likelihood of settlement in other cases does not mean that the parties or the plaintiffs walked away from the settlements with the impression that justice was served.  Often, settlements are reached which are very unpleasant, but which serve the ultimate purpose of ending the dispute.  Therefore, the client should not rest assured that the statistical likelihood of settlement equates to the likelihood of a good result.  The client should also understand that banking on the statistical likelihood of settlement can be a sure-fire way not to obtain an adequate settlement, and that it is best to plan as though the case will not be settled.  If the client balks at this concept, expectations can be set accordingly, or the case can be dropped.


2.  Prejudgment Interest Demands

As of August, 2005, Missouri’s statutory right to prejudgment interest was significantly revised.  See Mo.Rev.Stat. § 408.040.  The text of the statute is attached.  The key points in the statute require (1) an offer, (2) to the party, representatives, and insurance carrier, (3) via certified mail, (4) accompanied by an affidavit describing the claim and damages, (5) with supporting documentation, (6) a list of the names and addresses of medical providers, (7) copies of medical bills, (8) a list of employers if the claimant is seeking lost wages, (9) written authorizations to obtain records from all employers and medical care providers, and (10) reference this section and be left open for ninety days.
Interest on judgments, how regulated--prejudgment interest allowed when, procedure.
. . .
2. Notwithstanding the provisions of subsection 1 of this section, in tort actions, interest shall be allowed on all money due upon any judgment or order of any court from the date of judgment is entered by the trial court until full satisfaction. All such judgments and orders for money shall bear a per annum interest rate equal to the intended Federal Funds Rate, as established by the Federal Reserve Board, plus five percent, until full satisfaction is made. The judgment shall state the applicable interest rate, which shall not vary once entered. In tort actions, if a claimant has made a demand for payment of a claim or an offer of settlement of a claim, to the party, parties or their representatives, and to such party's liability insurer if known to the claimant, and the amount of the judgment or order exceeds the demand for payment or offer of settlement, then prejudgment interest shall be awarded, calculated from a date ninety days after the demand or offer was received, as shown by the certified mail return receipt, or from the date the demand or offer was rejected without counter offer, whichever is earlier. In order to qualify as a demand or offer pursuant to this section, such demand must:
(1) Be in writing and sent by certified mail return receipt requested; and
(2) Be accompanied by an affidavit of the claimant describing the nature of the claim, the nature of any injuries claimed and a general computation of any category of damages sought by the claimant with supporting documentation, if any is reasonably available; and
(3) For wrongful death, personal injury, and bodily injury claims, be accompanied by a list of the names and addresses of medical providers who have provided treatment to the claimant or decedent for such injuries, copies of all reasonably available medical bills, a list of employers if the claimant is seeking damages for loss of wages or earning, and written authorizations sufficient to allow the party, its representatives, and liability insurer if known to the claimant to obtain records from all employers and medical care providers; and
(4) Reference this section and be left open for ninety days.
. . .

B.  Document Preparation for Various Types of Settlements



1.  Potential Net Settlement Calculations

It is probably a matter of personal preference, but one approach prior to mediation is to anticipate with the client in advance what the “walk-away number” will be – that is, what the party will be ready to walk away for if it is not offered.  One disadvantage is that in discussing this number with the client, the client may become disappointed and some credibility can be lost if the subsequent negotiation does not approach the walk-away number, so some hedging must be done when deciding with the client to arrive at a number.  In addition, some might argue a psychological disadvantage in that the party may work toward and eventually accept something very near that walk-away number.  The primary advantage is that in advance of the mediation, the client can be mentally prepared and as comfortable as possible under the circumstances to make the hard decision if it comes to it, rather than at a moment’s notice during the mediation.
Regardless of whether a walk-away number is selected, it may also be helpful to present the client, in advance, with a relatively simple and discrete set or range of net settlement calculations based on potential offers.  An example is attached.  As with the walk-away number, there should probably be some hedging that the negotiation may not even approach the figures, so they should not be used to set expectations.  As also with the walk-away number, the advantage of the net settlement calculations is that the client has adequate time in advance to explore and understand how to translate any subsequent offer based the expenses in the case, the fees, and any lien repayments.
I.
Approximate lawsuit expenses


$  29,000 

[medical experts – professional services]



+  12,000 

[our other out of pocket and office expenses]



$  41,000

[total expenses to date]

II.
Approximate Medicaid / Medicare expenses



$ 200,000

[medical bills from providers]


    x
         50%

 
$ 100,000

[estimate of Medicaid / Medicaid payments of bills]

    x
   formula


    =
$   56,000 and up
[Medicaid / Medicare share of fees and expenses]

III.
If we settle for . . . 

	



$ 1,000,000

less atty fees:


      400,000

less expenses:

  
        41,000

client’s share:


      559,000

less Medicare / Medicaid:
       56,000
net to you:


$   503,000
	



$ 2,000,000

less atty fees:


      800,000

less expenses:


        41,000

client’s share:


   1,159,000

less Medicare / Medicaid:
        58,000
net to you:


 $ 1,101,000

	



$ 1,250,000

less atty fees:


      500,000

less expenses:


        41,000

client’s share:


      709,000

less Medicare / Medicaid:
        57,000
net to you:


$    652,000
	



$ 2,250,000

less atty fees:


      900,000

less expenses:


        41,000

client’s share:


   1,309,000

less Medicare / Medicaid:
        58,000
net to you:


$ 1,251,000

	



$ 1,500,000

less atty fees:


      600,000

less expenses:


        41,000

client’s share:


      859,000

less Medicare / Medicaid:
        57,250
net to you:


$    801,750
	



$ 2,500,000

less atty fees:


   1,000,000

less expenses:


        41,000

client’s share:


   1,459,000

less Medicare / Medicaid: 
        58,500
net to you:


$ 1,400,500

	



$ 1,750,000

less atty fees:


      700,000

less expenses:

 
        41,000

client’s share:


   1,009,000

less Medicare / Medicaid:
        57,500
net to you:


$    951,500
	



$ 2,750,000

less atty fees:


   1,100,000

less expenses:

 
        41,000

client’s share:


   1,609,000

less Medicare / Medicaid:
        58,500
net to you:


$ 1,550,500




2.  Liens

Prior to or during settlement discussions, it may be advisable to work with the lienholders to develop a potential agreement to resolve the lien, likely contingent on the amount of the overall settlement.  If a lienholder already knows that the case has been settled, there is less leverage to suggest to the lienholder that a jury verdict could result in no award such that no money is paid toward the lien, and thus there is less leverage to ask the lienholder to reduce the lien in the interest of resolving the case with certainty.



3.  Structured Settlements and/or Special Needs Trusts
In advance of settlement, the client may want to enter into a structured settlement or other form of investment, such as a Supplemental Needs Trust.  Often times, during mediation, for strategic purposes or otherwise, a defendant may have a structured settlement proposal available.  The amount yielded over the lifetime of a structured settlement can often appear much higher than the original investment.  In such situations, it is helpful to discuss these types of items in advance of arriving at the settlement amount.


4.  Settlement Demand Letter

In addition to the above prejudgment interest demand letter, plaintiffs often make a settlement demand in the form of a letter to the other side.  The amount of detail in the letter is case-specific, but a common practice is to send the letter at an appropriate point in the case when the important evidence has been developed, and sufficiently prior to mediation or other settlement attempts.  If a settlement demand letter is sent following most of the discovery, some attorneys tend not to “argue the facts” in the demand letter.


5.  The Mediation Letter

In preparation, many mediators require some form of correspondence detailing the parties’ positions in the case, and the mediators often specify the preferred format.  An important consideration with this letter is whether, by agreement, the information in it will be shared with the other side or kept confidential.  There are, of course, both advantages and disadvantages to sharing the information with the other side prior to mediation.



6.  Accounting Letter

Under Missouri’s Rules of Professional Conduct, Rule 4-1.5:  “. . . Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.”  

Attached is a sample accounting letter.

[image: image1.emf]


The Law Offices of 



Bruer Wooddell & Harrell, P.C. 
 



 
April 4, 2011 
 
Mr. and Mrs. ___________ 
______________________ 
______________________ 
 
Re:  ___________ v. ____________, et al. 
 
Dear Chris and Sally: 
 
Following the recent completion of the court approval process, this letter confirms the 
details of the settlement of _____________ claims against defendant and the 
underinsured motorist claim against AAA Insurance:  (a) defendant will pay a total of 
$100,000, (b) AAA Insurance will pay a total of $55,000, and the settlement proceeds 
will be divided as follows: 
 
 $ 155,000.00  Total Settlement  



$   44,950.00 Attys fee (40% of claim for defendant and 9% of claim 
for AAA Insurance) (see attached contract) 



 $     3,938.15  Lawsuit expenses (see attached list) 
 $ 106,111.85  Clients’ share 
 
      - $   15,000.00  Less Department of the Navy Claim 
 $   91,111.85  Net to Client  
 
Pursuant to the settlement and the supplemental needs trust approved by the Court, 
please sign the three attached documents where indicated before a notary public and 
return them to us in the enclosed, self-addressed stamped envelope. 
 
We will send the above net funds to ____________ trust which will be administered 
by Midwest Trust Company in Kansas City.  Your initial contact person at Midwest 
Trust will be Andy Browne, telephone number (816) 329-1593.  Some time in the 
near future at your earliest convenience, I would like to conduct a conference call with 
you and Mr. Browne to introduce you and discuss how the trust will work.  When you 
get a free moment, please contact us to set up a date and time for the conference call. 
  
Please check our math and the logic of the distribution outlined above.  We will talk 
with you again soon. 
 
Very truly yours, 
 
 
Robert S. Bruer      
 
RSB/rb 
 
Encl. 
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The Law Offices of

 

Bruer Wooddell

 & 

Harrell, 

P.C. 

 

 

April 4, 2011 

 

Mr. and Mrs. ___________ 

______________________ 

______________________ 

 

Re:  ___________ v. ____________, 

et al. 

 

Dear Chris and Sally: 

 

Following the recent completion of the court approval process, this letter confirms the 

details of the settlement of _____________ claims against defendant and the 

underinsured motorist claim against AAA Insurance:  (a) defendant will pay a total of 

$100,000, (b) AAA Insurance will pay a total of $55,000, and the settlement proceeds 

will be divided as follows: 

 

  $ 155,000.00   Total Settlement   

$   44,950.00  Attys fee (40% of claim for defendant and 9% of claim 

for AAA Insurance) (see attached contract) 

  $     3,938.15   Lawsuit expenses (see attached list) 

  $ 106,111.85   Clients’ share 

 

      -  $   15,000.00   Less Department of the Navy Claim 

 

$   91,111.85   Net to Client  

 

Pursuant to the settlement and the supplemental needs trust approved by the Court, 

please sign the three attached documents where indicated 

before a notary public

 and 

return them to us in the enclosed, self-addressed stamped envelope. 

 

We will send the above net funds to ____________ trust which will be administered 

by Midwest Trust Company in Kansas City.  Your initial contact person at Midwest 

Trust will be 

Andy Browne, telephone number (816) 329-1593

.  Some time in the 

near future at your earliest convenience, I would like to conduct a conference call with 

you and Mr. Browne to introduce you and discuss how the trust will work.  When you 

get a free moment, please contact us to set up a date and time for the conference call. 

  

Please check our math and the logic of the distribution outlined above.  We will talk 

with you again soon. 

 

Very truly yours, 

 

 

Robert S. Bruer           

 

RSB/rb 

 

Encl. 
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7.  Aggregate Settlements

Where two or more clients are represented, the Missouri Rules of Professional Conduct require additional disclosures in aggregate settlements.  Under Rule 4-1.8(g):

A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated settlement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client.  The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.


C.  Effective Negotiation Techniques at the Settlement Conference



1.  Opening Speeches and Exhibits

In mediations, it is increasingly becoming more common not to make an opening statement.  The mediator may preempt opening statements by suggesting against them, or otherwise ask the parties to agree in advance as to whether opening statements would be beneficial or counter-productive.  The thought process is that in certain cases, for instance medical malpractice cases where the defendant doctor is present, an attorney’s initial criticism of the defendant can automatically set an antagonistic tone.
If opening statements are done, the approach should be well-thought out in advance, and the remarks should be kept to a minimum when in doubt.  Anything removed from the opening statement can still be said later to the mediator in private or to the opposing counsel in private.

If opening statements are done, it can be helpful and productive to refrain from arguing the case and instead focus the exhibits which serve to frame various aspects of the dispute and which both sides acknowledge are likely to come into evidence, such as the police report, the medical records, demonstrative exhibits, or expert reports.  By keeping the presentation to the exhibits, the attorneys properly orient and educate the participants as to the evidence at stake, rather than arguments as to who was right and wrong.



2.  Trial Notebook

If a trial notebook has not already been compiled, it is also helpful prior to and during mediation to have one ready.  The notebook might contain the pleadings, key motions and briefs, important discovery responses, and depositions.  The process of compiling the notebook assists the attorney in both preparing for mediation and preparing for the trial in general by streamlining and focusing on what might be important, what might not be important, and what has not yet been considered but needs to be.
In addition, with the important and streamlined materials available at mediation, the attorneys are in a better position to concretely address any factual aspects of the case which are in dispute or which are in question.



3.  Jury Verdicts Research
For relatively nominal fees, local jury verdicts in similar cases can be searched and reproduced.  As with the opening statements, showing the other side the jury verdicts which might be rendered in the case can serve to inflame the process, so they might be used carefully.  Nonetheless, at appropriate point, jury verdicts could help inform the mediator or break loose a sticking point between the parties.



4.  “Brackets” During Mediation

To speed up the process or determine whether settlement might not be likely, sometimes the mediator or one of the parties may propose “brackets” during mediation, meaning that if one party will agree to negotiate below “x” figure from then on, the other party will agree to negotiate from then on above “y” figure.  Obviously, the use of brackets potentially shows the hand of each side by picking minimums and maximums, but that is one intended purpose.  In response, in order to partially protect against showing the full hand, the responding party may agree to brackets, but in different amounts.  The negotiation can then continue on in brackets form until the brackets are agreed upon or until the parties decide to resort back to traditional single-number offers.  Even if brackets are not agreed upon, they still give the parties some idea as to where the negotiation might be headed.


5.  A “Mediator Figure”
Almost universally, if the gap has significantly narrowed during mediation, a mediation can come to a situation in which one of the parties knows that if they give the impression that they will settle for a certain number which is close enough to the present offer, they also give the impression that they would likely settle for the present offer.  If that is the case, the offering party might sense that impression and decide to get stuck at the present offer as take-it-or-leave-it.  To prevent that from happening, the responding party may then resist narrowing the gap, which impedes negotiation.
When it seems possible that the parties might meet somewhere toward the middle, but moving towards that middle presents the risk of a take-or-leave-it offer, which then causes resistance towards moving toward the middle, either the mediator or the party can suggest that the mediator present a “mediator figure.”

In this situation, the mediator independently suggests a figure which the mediator might propose to be a reasonable settlement or which might at least be an agreeable settlement, though the figure need not be accompanied by any particular explanation.  The mediator explains to each side that following the proposal of the figure by the mediator, each side will then in confidence tell the mediator whether the figure is acceptable.  The mediator explains that if each side tells the mediator in confidence that the figure is acceptable, the case is settled for that amount.  The mediator also explains that if one or more sides do not agree, the case is not settled and the negotiation can continue if desired.  Importantly, the mediator must explain that if a settlement is not reached, the mediator will not reveal the party or parties who refused the figure.  The practical effect is that if one party agrees to the figure but the case is not settled, the party knows that the other party refused.  However, for the party who refused the figure, that party can be sure that their refusal prevented settlement in part, but they cannot be sure whether the other side accepted or refused the figure.  Accordingly, agreeing to the figure does not show one’s hand to the other side – although it might be considered that it does show one’s hand to the mediator.

D.  Alternative Dispute Resolution Techniques


1.  Attorney-to-Attorney
While attorney-to-attorney settlement discussions may be less prevalent than in the past, they should not be overlooked as a potential technique.  Attorney-to-attorney discussions can be explored at any time, and often, if they are not fruitful, they may serve to narrow the gap or isolate particular issues of dispute.  Certainly, this technique can serve as a significant cost-saving measure for both sides.


2.  Local Rules / Pretrial Order

In some jurisdictions, the court will order some sort of alternative dispute resolution as part of the standard local rules or standard pretrial order.  One factor which could vary in case to case is when the ADR should take place – it may depend on whether one or more parties would prefer to develop a significant degree of facts in the case through discovery and depositions first, or whether the facts may be simple enough to lend themselves to an earlier attempt.



3.  Mediation / Settlement Conference
By far, the most common ADR method appears to be mediation.  Selection of the mediator may be important for both sides, and just like the factual disputes in the case, selection may be the subject of some dispute, presenting a need to compromise.  For the plaintiff’s side, the mediator may be selected based on a previous track record of success or comfort level with the attorney, a willingness to work until the prospect of settlement is as clear as possible, and perhaps an ability to have some sway with the other side due to the mediator’s familiarity with the subject matter or previous legal work in the area.  For the defendant’s side, the mediator will need to be able to develop a rapport with the adjuster so that the mediator’s recommendations will be considered.
In some jurisdictions, the court can order a settlement conference before another sitting or retired judge.  There is some risk that because the judge is not in the private sector specializing in trying to obtain better results through successful mediations, the incentive to succeed could be different.



4.  Early Assessment Program
In federal court in Missouri, the Early Assessment Program is a mandatory alternative dispute resolution method.  Cases are assigned at random to a United States Magistrate Judge or to a United States Bankruptcy Judge, or to the Administrator of the Early Assessment Program, or to an outside mediator or “neutral.”  As part of the program, the parties can utilize mediation, or early neutral evaluation, and as complements to the program, additional ADR recommendations include a mini-trial or binding arbitration.


5.  High-Low Agreements
If attempts at ADR have failed up to and through trial, it may still be possible to at least foster the results of those efforts through a high-low agreement in which the parties agree to a minimum and maximum amount of the judgment, regardless of the amount of the verdict, or even regardless of the jury’s finding of liability.  High-low agreements can be effective if, for instance, the case turns on some particular perceived “all-or-nothing” or “one-way-or-the-other” issue.  

A more difficult aspect of a high-low agreement is whether the parties will also agree not to appeal any part of the trial following the verdict.  A danger in agreeing not to appeal is that the parties will unintentionally or otherwise overstep the bounds of evidence or procedure, without the possibility of recourse through appeal.
To potentially alleviate the danger, the attorneys might consider planting the seed of a high-low agreement with their respective clients prior to trial or during trial, and perhaps begin to put some parameters on the numbers, but then wait to enter into the agreement until just prior to submitting the case to the jury.  By this time, the parties can be in the best position to evaluate whether they would just rather take their chances with the jury, or strike the deal, or whether there may be a better future result due to possibly appealable ruling.
( Mr. Bruer is a lawyer at Bruer Wooddell & Harrell, P.C. in Kansas City, Missouri.
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