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A.
The Contingent Fee


1.
In General


A contingent fee agreement shall be in writing and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether such expenses are to be deducted before or after the contingent fee is calculated.  Tobin v. Jerry, No. ED 88255 (Mo. App. November 27, 2007) (Note:  this is not a final opinion).


Under Rule 4-1.5(c):  “A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by Rule 1-5(d) or other law.”


Under Rule 4-1.5(d), contingency fees are not allowed in a domestic relation matter based upon the securing of a divorce or the amount of settlement in that divorce; or in a criminal case.


Further, under Rule 4-1.5(c):  “A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated.”


In wrongful death settlements, our office has encountered some resistance in obtaining approval for a settlement in which the expenses are deducted from the client’s share of the recovery – in other words, after the contingent fee is calculated.  Rule 4-1.5(c) expressly permits this method of calculation.


In some instances, our office has proposed a graduated contingency fee based upon certain time frames.  A sample form will be provided upon request to the author.


2.
Association of other counsel / “Referral” fees


In and of themselves, referral fees might be considered “suspect.”  Under Rule 4-1.5(e):  “A division of a fee between lawyers who are not in the same firm may be made only if:  (1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; (2) the client agrees to the association and the agreement is confirmed in writing; and (3) the total fee is reasonable.”  According to the Comment to this section, the agreement “does not require to the client of the share that each lawyer would receive.”


A sample form for “referring” lawyer arrangements will be provided upon request to the author.


3.
Multiple Clients

Under Rule 4-1.8(g):  “A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients . . . unless each client gives informed consent, in a writing signed by the client.  The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.”

B.
The Costs of Litigation – What is a Legitimate Cost?


Under Rule 4-1.5:  “Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.”


A sample “accounting letter” is attached.


Our office also undertakes various, personalized forms of annual “statistics” on cases.  A sample (completely made up) form is attached.  It is valuable to keep statistics for a number of reasons:  it can identify, from year to year or overall, the cases which tend to be more productive or less productive, those cases that are trending upward or downward, the average time that might be spent on a type of case, what might be an average reasonable fee, and what might be said to the client in the face of what might otherwise seem to be an unfair fee.


Statistics can also be valuable in the event of a fee dispute with another lawyer outside the firm, or fee division within the firm.  In the event of a required court approval in wrongful death and minor settlements, statistics might be of some use in the unfortunate event that a court resists the proposed fee.  Statistics might be of some use in the event of a statutory or contractual “reasonable” attorney’s fee provision.


Finally, statistics can be valuable in internally assessing room for improvement.

C.
Advertising Legal Services


Under Rule 4-7.1:  “A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false if it contains a material misrepresentation of fact or law.  A communication is misleading if it: . . . (c) proclaims results obtained on behalf of clients, such as the amounts of a damage award or the lawyer’s record in obtaining favorable verdicts or settlements, without stating that past results afford no guarantee of future results and that every case is different and must be judged on its own merits . . .”


Note Rule 4-7.2 through 4-7.5 contain additional rule regarding advertising.  The Missouri ethical rules underwent several major changes effective July 1, 2007, so to the extent the firm’s practice is based on the “traditional” ethical rules in place since 1985, it may be helpful to revisit some of the recent changes.
D.
Meritorious Claims and Contentions


With the increasing presence of potential lienholders attempting to obtain a part of a recovery, an ever-present settlement tactic is to request, as part of the settlement, that the attorney agree to indemnify the other side for any liens.  According to the attached opinion, such conduct is not meritorious, and some attorneys report success in removing such indemnification provisions from draft settlement agreements prior to their execution.

Mrs. _____________

__________________

__________________

Re:  ______________

Dear ______________:

This confirms the details of the settlement of your claim against _________:  (a) defendant will pay a total of $36,000, and (b) the settlement proceeds will be divided as follows:


$ 36,000.00
Total Settlement

      -
$ 14,400.00 
Attys fee (40% by contract; see attached contract)

      -
$   8,129.88 
Lawsuit expenses (itemized on the attached list)


$ 13,470.12
Clients’ share

      -
$      750.66
Payment to Phelps County (see attached letter)


$   1,103.66  
Payment to Rolla Radiology (see attached letter)

      -
$   1,425.77
Payment to Phelps County (see attached letter)


$  10,190.03
Net to Clients

We will expect to receive the settlement agreement and check in the near future.  As soon as we receive the agreement and check, we will forward them to you.  You will need to sign the agreement and endorse the check and return them both to us.  Our firm will then endorse the check and deposit it into our trust account, as required by law.  The above net amount should be available for distribution from our trust account within seven to ten banking days after that. 
Please check our math and the logic of the distribution outlined above.  We will talk with you again as soon as we receive the settlement papers.

Very truly yours,

Robert S. Bruer
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Encl.

K.C. ACCEPTED / NON-ENGAGE STATISTICS

(as of June 1, 2010)


ACCEPTED

2005
--
1




XYZ Corporation
-
$
0

2006
--
0





2007
--
6




Doe, Jane

-
$                                 59 hrs through 3/12/10




Doe, June

-
$
16,500.00
59 hrs  $ 279




Smith


-
$        
82,500.00      800 hrs  $ 103




Jones


-
$
14,200.00
63 hrs
$ 225




Lopez


-
$
20,000.00        59 hrs  $ 338




Miller


-
$




Jackson

-
$
51,784.33
520
$ 100


2008
--
5




Gonzalez

-
$




Johnson

-
$
14,863.53
58
$ 256




Williams

-
$            4,450.00
97
$   46




Cox


-
$
  5,180.00
78
$   66




Green


-
$ 
14,400.00
392
$   37

2009
--
3




Ortega


-
$





Rosen


-
$           20,000.00
78
$ 256




Collins


-
$             4,000.00
 12
$ 333

2010
--



TOTALS / AVERAGE



$
247,877.00
2216
$ 111












$ 2,167

AVERAGE OVERALL (PER COLUMN)

$
  22,534.00
  201
$  197
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AGREEING TO INDEMNIFY OPPOSING PARTY AS A TERM OF SETTLEMENT

            We have been asked whether it is a violation of the Rules of Professional Conduct for an attorney to agree to indemnify the opposing party for debts owed by the attorney's client.  We have further been asked whether it is a violation for an attorney to request or demand that another attorney agree to such indemnification.

Rule 4-1.8 (e) provides:

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, including medical evaluation of a client, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

 

(emphasis added).

 

            Financial assistance can take many forms.  It includes gifts, loans, and loan guarantees.  Any type of guarantee to cover a client's debts constitutes financial assistance.  If a client owes a debt to a third party who expects payment from the client's recovery by settlement or judgment, an attorney may not agree to pay the third party from the attorney's own funds, if the client does not pay the third party.

            We note that this opinion is consistent with opinions from Illinois, Arizona, Florida, and North Carolina.[1]
            Under Rule 4-1.15(f):

Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as provided in this Rule 4-1.15 or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and,

upon request by the client or third person, shall promptly render a full accounting regarding such property.

 

If the third parties have a legal interest in the particular funds the attorney is holding and the attorney has notice of that legal interest, the attorney must either disburse the funds to the third party or hold the funds in trust for a reasonable time to allow the dispute between client and the third party to be resolved.  If the dispute is not resolved within a reasonable time, the attorney usually[2] must interplead the funds. 

 

An attorney may include a provision in a settlement agreement in which the attorney agrees to perform obligations that the attorney already has under the Rules of Professional Conduct.  An attorney may not assume the further obligation to indemnify the opposing party if the attorney ethically disburses the funds to the client but the client does not use the funds to pay a debt to a third party.

 

A client may owe a debt to a third party under circumstances that will not require an attorney to hold the amount of the debt in the trust account, if the client does not want the attorney to disburse the funds to the third party.  A debt, even one reduced to a judgment, does not establish a legal claim against the particular funds held by the attorney.  However, a valid lien against, or garnishment of, those funds would place the attorney under an obligation to hold the funds in trust if the client directs the attorney not to disburse the funds to the third party.

 

            Because an attorney who agrees to indemnify an opposing party will violate Rule 4-1.8(e), it is a violation for another attorney to request or demand that an attorney enter into such an agreement.  The second attorney would violate Rule 4-8.4, which provides, in part:

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another….

 

Therefore, it is a violation of Rule 4-8.4(a) for an attorney to propose a settlement that includes a provision that would involve a violation of any of the Rules of Professional Conduct by another attorney.

November 13, 2008

[1] IL Adv. Op. 06-01, 2006 WL 4584284 (Ill.St.Bar.Assn.); Arizona Ethics Opinion No. 03-05; FL Eth. Op. 70-8, 1970 WL 10144 (Fla.St.Bar Assn.); 2000 NC Eth. Op 4, 2001 WL 473974 (N.C.St.Bar.)
 
( Mr. Bruer is a lawyer at Bruer Wooddell & Harrell, P.C. in Kansas City, Missouri.








