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I.  “Nightmare” Clients

Before we embark on discussion regarding “nightmare” clients, we might remember that if it were not for our clients, we would not have work, and if it were not for our work, we would not put food on our table.  All clients stand in that stead, even if some of them happen to keep us up later at night than others.

We might also remember the reason that clients come to us, and what happens when we accept representation of them, for better or for worse.  Clients come to us because they have a problem involving the law that they can no longer solve on their own, and when we accept representation of them, we are paid for their problem to now be our problem.  In that regard, we might consider whether part of what makes a particular client a “nightmare” client is that they have a nightmare problem.  They have been living that nightmare, and they are now giving it to if you choose to accept representation.  So, part of the nightmare might not be so much the client, but instead the nature of the client’s problem.

Finally, we can consider that invariably, almost every client interaction has a good chance of leading to another new client who may not be (or may be) the next nightmare.  Whether it is representing them and meeting their colleague who becomes the next client, or working with opposing counsel who is impressed with your finesse and sends you a potential client, or even word of mouth from the nightmare client to a friend years later about how well you did, one thing will hopefully lead to another.

A.  How and Why They Make You Miserable



1.  When and Why Clients Lie

In this author’s perhaps unique and likely fortunate experience involving representation of both corporations and individuals on both sides of personal injury and commercial litigation, very few clients have lied over the years, and if there was a lie, it was either a “little white lie” which was maybe cause for temporary concern but ultimately of no long-term consequence, or it was never discovered by their counsel.
With this above limited experience, one might conclude that clients, just like everybody else, lie because they believe they can get away with it.  It is possible that a healthy level of skepticism, combined with periodic exercises in telling the truth, as discussed below, can prevent a client from believing that they can get away with a lie.


2.  “Uncompromising Litigator” – When the Client Won’t Even Consider 



Settlement as an Option

Depending on the fee arrangement and the potential effect on a lawyer’s reputation, the uncompromising litigator might not be a nightmare client after all.  As long as you’re getting paid and your reputation will not suffer (greatly) for an adverse outcome, a client who does not consider settlement as an option is good for the firm balance sheet and furthers the lawyer’s litigation experience at the same time.

When you are on a contingency fee agreement, the uncompromising litigator can be a little more concerning, but remember, you were likely hired for your ability to take a case all the way to a jury verdict, not halfway.  Just as you hope and try to instill in the client that they cannot fold their tent and quit if they “have to” go to trial, they want the same of you.  In retrospect, I have certainly been proud of several clients who stuck to their guns and tried their case to a jury – I might have been inclined to think their case was worth less than the twelve people who decided otherwise, and again learned that it is very difficult to accurately predict the outcome of a trial.



3.  “Needy Ned” – Updates Every Couple Hours

Again, “Needy Ned” might not be a nightmare client if you are getting paid for your time.  After all, if they’re paying you for every minute you work on their matter, and you can budget your other work so that they don’t consume you, then the client who wants updates more frequently than others is also good for the pocketbook.  As long as they are satisfied with the content of the updates and the bills, they are just getting the service for which they have chosen to pay and you have agreed to provide.

On the contingency fee side, a client who needs updates every couple hours can also be a blessing if managed correctly.  First, those who need more frequent updates tend to be more interested in the outcome of their case than others, and those clients tend to help provide information and assist in strategies which further the case.  Consider the opposite client – the one who never calls you back and never responds to your letters.  Second, at least in this author’s experience, those clients who need more updates, can tend to be (but though not always) more appreciative of you and your work and the ultimate outcome regardless of the final number, and those clients might be in a position to send more work your way some day.


4.  Distrustful and Secretive Behaviors

Most of the distrustful behavior from clients seems to come from individuals as opposed to corporate representatives, and that behavior seems to arise primarily out of a distrust of the law and lawyers in general.  To some extent, that distrust might be well-earned. 



5.  Clients’ Emotions Likely to Damage the Case

Of all emotions likely to damage the case, one of the most damaging can be the intent to litigate to “prove a point” to the other side, or litigating “for the principal of the matter.”
Although it may not ultimately damage the case, another emotion to be aware of is the client’s feeling of becoming wrapped up in the litigation process, perhaps as a substitute for coming to grip with the realities of what brings them to you in the first place, and perhaps even in fear that the process will eventually be over.  This can be especially true in death cases, in which every communication with you can remind them of what they have lost.  At some point, the human emotional toll may outweigh the potential compensation in continuing with litigation.



6.  The Mis-Educated in Law



7.  “But Couldn’t We Get More?” – Case Value Incongruence

B.  Prevention and Remedies

1.  Clients Who Lie.  A healthy dose of skepticism about key disputes in the case can help ferret out clients who might otherwise lie if they thought they could get away with it.  Early on, it is helpful to have a discussion about being candid with the lawyer and the potential negative impact if the lawyer is not fully informed.  As discussions about the case progress, it can be helpful to essentially put yourself in the shoes of opposing counsel and ask tough and frank questions of the client about the case, carefully indicating to them without saying as much that you have a finely tuned “b.s.” detector.  Then, as the matter progresses and continued opportunities arise to go on record with the truth and only the truth, such as interrogatories and depositions in litigation, the client can again be instructed on the importance of telling the truth.  A client’s understanding that their entire case could hang in the balance with any untruthful statement is powerful.

2.  The Uncompromising Litigator.   With those who really refuse to settle, about the only real “remedy” is thorough and repeated discussions about the risks of putting their case in the hands of twelve people they’ve never met.  For those who might ultimately come around, sometimes giving them a sense of self-determination can help.  If they understand that they are in control of whether the case settles and that you are willing to try their case to the best of your ability if they insist, then they begin to understand that it really is them and only them who are in control of whether to settle, and that may cause them to reconsider their own destiny.

I once had a small matter where a very wealthy client wanted to challenge a speeding ticket in our local busy municipal court.  She said she wasn’t speeding – I told her she would lose but that I could likely get an amendment.  She said (this is really true) she would get the computer record from her Bentley to prove otherwise – I told her be my guest.  The day of the trial came and she was without her record – said she couldn’t get it after all, so she was just going to tell the judge she wasn’t guilty.  I again suggested amendment, but she refused.  We walked up to the courtroom and she looked in the window, where she saw a couple dozen people from all walks of life sitting in the gallery, the police in uniform in the very front, and the prosecutor at the desk, all waiting for the cases to be called in front of the judge in his black robe at his bench.  She looked at me in fear and asked who were all of these people.  I said “those are all the people who say they’re not guilty either.”   Her ticket was quietly amended about five minutes later.  I suppose that the moral of the story is that sometimes, the uncompromising litigator may eventually compromise.
3.  Needy clients.  For a client who may need more updates than others, it is helpful to develop an early plan.  I try to get an idea about how a client would like to be updated, whether by phone, letter, e-mail, or in person, and I try to establish how often they would like to be updated.  Then, in the initial letter, I try to reiterate the method and timing of updates so we are communicating with one another.  I suggest that the initial plan can be revised at any time as the matter proceeds, and periodically, I try to make sure that the plan is working.

Some clients who need updates can actually end up being an asset.  Clients who need updates are sometimes those who are keenly interested in the outcome of their matter, and those clients can be amenable to “homework assignments” to keep them busy between updates.  This serves two purposes:  first, if the client is assisting in their own matter where appropriate, more can get done; and second, the client tends not to call for the next update until they complete their assignment, because they know they will be asked the result.

For clients who are constantly interrupting, remember that they wouldn’t appreciate it if you are fielding other clients’ calls and questions when you have allocated that time to their matter.  Similarly, they cannot be the ones who doing the same thing to your other clients.  They need to subtly understand that in order to do your job successfully for them and for others, each client will get the time necessary for the matter, but unless there are true emergencies, it must be on the most appropriate schedule you have dictated for yourself and your business.

4.  Distrustful and secretive behaviors.  When other lawyers might complain about how their client just doesn’t seem to understand or trust them, I try to remind them that the feeling the client might have toward their lawyer could be similar to the feeling they have when they take their car to the shop.  They have no idea why their car is broken and whether it will cost $100 or $1,000 to fix, and they have to trust this mechanic who tells them that the valve is broken and needs a new one from the factory, plus a new wire harness.  What?  If a lawyer understands that their client is going through some of those same emotions, but instead, the stakes are much, much higher than just a car, sometimes that distrust can be dispelled.

For secretive behaviors, the best prevention and remedy is, if given a choice, not agreeing to represent the client in the first place.  It helps to develop and constantly use your “street smarts” to evaluate the potential client for secretive behaviors.  If necessary, conduct repeated meetings to assist in this, and finally, trust your instincts to let a potential client go before you commit to what could be become an unproductive relationship for both of you.
5.  Clients’ emotions likely to damage the case.   For personal injury clients, some suggest that they are not litigating for money, but for the principle.  I suggest to them that litigation is, unfortunately, ultimately about money.  The sooner they understand this, the sooner they can understand the strengths and weaknesses of the case and whether it can be resolved or tried.
6.  The Mis-Educated.  I like to keep a list of things I know certain clients will be surprised about when they learn how the law operates.  For instance, for a plaintiff’s personal injury litigator, early on I make a point to tell them things like:  (1) the jury can’t know that the defendant has insurance; (2) the jury isn’t told about caps; (3) their medical bills might be reduced and might have to be paid back; or (4) “golden rule” arguments are not permitted.
7.  Case Value Incongruence.  For those clients who won’t listen to your suggestions, I try to find similar jury verdicts through jury verdict searches.  For a few, I might remind them that juries are unpredictable, and I might I also mention outcomes like “O.J.” or “Casey Anthony.”

C.  Roundtable Discussion – Share Your Stories
II.  Difficult Lay Witnesses – Yours and Theirs


A.  How and Why They Make You Miserable



1.  The “Zealous Advocate”

Presumably, the zealous advocate should not be as much a concern as the “overzealous” advocate if it is your witness.  And, if the overzealous advocate is their lay witness, the only concern is whether you can give them enough rope to hang themself.    


2. The “Overexplainer”

Again, if the overexplainer is their witness, it is generally a good thing. 


3. “The Lion vs. The Hare” – Overconfident vs. Unsure

Of all difficult lay witnesses, the “lion” is probably the one to watch out for if it is their witness.  With the overly confident lay witness who is their witness, like all other difficult lay witnesses, the hope is that their negative trait will come out before the jury, and their verdict will reflect this.  With the confident witness, there is a risk that the jury will equate the confidence with the strength of the case.



4.  Testimony Demeanors and Unconscious Behaviors that are Sure to Alienate 



Listeners


5.  Credibility and Bias Issues

If the lay witness has credibility and bias issues and it is their witness, this is not necessarily something to make you miserable.  



6.  Inconsistent and Evasive Answers


B.  Prevention and Remedies

For the overzealous advocate who is your witness, they must understand that they are not the judge or jury, and there is a danger that they will be perceived by both as overstepping their bounds.  Their role is to provide the facts, and the more they advocate, they more chance they will damage the case.
For the overexplainer who is your witness, be patient and if necessary, use a longer introduction to your open question so that you can constrain your witness to exactly what you want to know.  Hopefully, a judge would understand this tactic and allow it over objection.  If the overexplainer is their witness, you can contrast this with your ability to be short and direct.
For the lion and the hare, thorough preparation is helpful regardless of whether the witness is yours or theirs.  If the lion is their witness, preparation will assist you in gaining the upper hand.  Remember, you have been in the courtroom many times, and they have not.  For the hare who is your witness, it can be helpful to let them know that the deposition will be a practice run for standing on their own.  Prepare thoroughly for the deposition, but in advance, they should be well aware that you are not going to help them once the deposition process starts.  Depending on how the deposition goes, you can decide how much extra help the hare will need.

For lay witnesses who have credibility and bias issues, if the witness is their witness and you intend to expose the credibility or bias, it can be helpful to have, as closely as possible, a case on point for your issue.  You can be almost certain their will be an objection, and if you are prepared to immediately show the court a case which allows your line of questioning, you will have a better chance of getting the court’s discretion.  If the witness is your witness, try to get another witness if possible.  If not, it can be helpful to go ahead and bring out the credibility and bias in your examination, hitting it head on without looking ashamed, to take the sting out of the cross-examination.
For inconsistent and evasive lay witnesses, remember that you are in charge of the examination, and if you believe you need to make a point, do not be afraid to stay on that point until you get the “yes” or “no” to your question.


1.  Prepare Your Witnesses.  
Often, we supply our lay witnesses with outlines of our questions and their general answers in advance of their testimony.  We are not suggesting the answers they give, because they have already given these answers in their depositions or in meetings with us.  As long as the jury understands that you are not manufacturing testimony, but instead simply streamlining for the benefit of the witness and the process, they should appreciate your preparation.


2.  Prepare the Case for Opposing Witnesses



3.  Questioning Techniques to Nip Difficult Testimony in the Bud



4.  Motions to Strike Testimony and Other Ways to Petition the Court to 




Intervene


C.  Roundtable Discussion – Share Your Stories
( Mr. Bruer is a lawyer at Bruer Wooddell & Harrell, P.C. in Kansas City, Missouri.
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