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II.
Discovery and Deposition Abuse


A.
Overview of Discovery Abuse and How to Identify It

Discovery abuse might be categorized in three very broad forms:  (1) conducting excessive discovery; (2) not adequately responding to discovery; and (3) disrupting the discovery process.  In any form, the potential for discovery abuse can often surface early in the case, sometimes when the first sets of written discovery are propounded.  It is helpful to be aware of the potential for discovery abuse at an early stage in order to try to avoid further problems as the case develops.


B.
Using State Laws and Rules to Your Advantage
The potential for discovery abuse can often arise very early in the case, sometimes when the first sets of written discovery are propounded.  State laws and rules provide some basic roadmaps for written discovery, and a violation of those laws or rules can be a sign of the potential for discovery abuse as the case progresses.  Violating basic state laws and rules can tend to indicate that the opposing attorney is potentially unfamiliar with “how things are done” – for instance, the attorney may be an out-of-state attorney, a newer attorney, or an attorney who is outside their area of specialty.  It is also certainly possible that the attorney is quite familiar with how things are done, and the attorney is simply probing the experience of the opposition.  Regardless of the reasons behind violating state laws and rules, it can be useful to establish to the other side your familiarity with those laws and rules, and that can help you toe the line as the case develops.
For instance, some examples:


- In Kansas, under Supreme Court Rule 135(a), in all damage actions, the number of interrogatories shall be limited to thirty interrogatories counting subparagraphs unless the court authorizes additional interrogatories upon motion or at the case management or other conference.


- In Kansas, in Johnson County under Tenth Judicial Local Rule 11, the court has approved standard sets of interrogatories which may be used in automobile negligence cases, and these interrogatories shall not be subject to the limitations of Supreme Court Rule 135.


- In Missouri, under Mo.R.Civ.P. 56.01(b)(6), a circuit court may by local rule promulgate “approved” written discovery for use in specified types of litigation.  Each such approved interrogatory and request for production submitted to a party shall be denominated as having been approved by reference to the local court rule and paragraph number containing the interrogatory or request for production.  An attorney who initially fails to use locally-approved discovery, or objects to approved discovery, may be unfamiliar with the venue.  If objections to approved discovery are overruled, the court may assess fees.  Mo.R.Civ.P. 61.01(h).

- In Missouri, discovery of insurance agreements is specifically allowed under Mo.R. 56.01(b)(2).  A party who objects to a properly-worded discovery request for insurance information might be generally unfamiliar with the rules.


- In Missouri, expert opinion can only be obtained by deposition under Mo.R.Civ.P. 56.01(b)(4)(b).  Any discovery request seeking expert opinion other than by deposition is not allowed.


- In Missouri, the notice for a videotaped deposition must state the name, address, and employer of the videographer, and must be served not less than three days prior to the deposition.  Mo.R.Civ.P. 57.03(c)(1).
Before propounding or responding to discovery, it can be helpful to reread the applicable state and local rules to ensure your compliance and to establish your knowledge of the process.


C.
Applying Federal Rules
Federal initial disclosure rules, overseen by a federal judge, can certainly help curb discovery abuse.  With initial discovery rules, it may be more difficult to complain that the hardball litigator’s discovery is “excessive,” because the rules are liberally construed to provide as much discovery as necessary to adequately apprise the litigants of the potential evidence at trial.  With initial discovery rules, the hardball litigator may be more inclined to adequately respond to discovery, for fear of the harsh repercussions imposed by the federal judge.  With the initial disclosure rules, there is less opportunity to disrupt the discovery process – for both sides, it is simply of matter of voluntarily turning over the information, the witnesses, and the documents.
With respect to federal rules, some hardball litigators may get caught in the trap of failing to properly and timely supplement initial disclosures.  Many federal scheduling orders will indicate that any information not initially disclosed may not be used at trial, so be prepared to use a failure to supplement to your advantage.  Conversely, some hardball litigators may attempt to use your failure to supplement against you, so be mindful of the duty of supplementation when necessary, as early as prudent and as often as necessary.

With respect to depositions, the federal rules were recently amended with respect to expert witness reports.  Consider how the amended rules may alter your forms and usual procedures with respect to expert reports.

D.
Case Law / Real-Life Example(s)
	Defendants’ First Request for Production of Documents to Plaintiffs:


12.  At the conclusion of discovery, any and all exhibits that you intend to offer at the time of trial.


	Plaintiffs’ Second Request for Production of Documents to Defendants:


9.  At the conclusion of discovery, any and all exhibits that you intend to offer at the time of trial.



	Defendants’ Response to Plaintiffs’ Request:


Defendants object to Request No. 9 as vague and ambiguous, as well as over broad and burdensome.  Defendants further object to this request as premature if it seeks trial documents as defendants are still in the process of obtaining and analyzing medical records and the depositions of the parties and fact witnesses have not been completed.  Defendants specifically reserve the right to supplement this response as discovery proceeds and in accordance with the Court’s Scheduling Order.



	Plaintiffs’ Response to Defendants’ Request:


Plaintiffs object to Request No. 12 as vague and ambiguous, as well as over broad and burdensome.  Plaintiffs further object to this request as premature if it seeks trial documents as plaintiffs are still in the process of obtaining and analyzing medical records and the depositions of the parties and fact witnesses have not been completed.



	Defendants’ “Golden Rule” Letter to Plaintiffs:

Request No. 12:  Defense requests any and all of the exhibits that plaintiffs intend to offer at trial.  Respectfully, defense disagrees with plaintiffs’ objections and request that this be supplemented throughout discovery.



	Plaintiffs’ “Golden Rule” Letter to Defendants:


Request No. 9:  Plaintiffs request any and all of the exhibits that defendants intend to offer at trial.  Respectfully, plaintiffs disagree with defendants’ objections and request that this be supplemented throughout discovery.



	Defendants’ Response to Plaintiffs’ Golden Rule Letter:


Request No. 9:  Without waiving previous objections, defendants will continue to supplement these responses as discovery progresses and in accordance with the Amended Scheduling Order.



	Plaintiffs’ Response to Defendants’ Golden Rule Letter:


With respect to the remaining items raised in your letter, we concur with the positions taken by Ms. Smith of your firm in her letter to us dated November 15, 2011.





E.
Common Tactics Used


1.
Failure to Comply With Discovery Requests, Excessive Requests, 




“Hiding the Ball,” Missing Deadlines and Citing Any Authority in 



Support of the Request


2.
“Respond to my Discovery as is, Because I am Right, or I Will File a 



Motion”
This tactic can be an indication of inexperience, though be aware that it can also be completely accurate and appropriate.  For instance, with respect to insurance information, I usually expect the other side to respond my discovery as is, and unless there is an extremely compelling reason which has developed following good faith attempts to resolve the issue, and as long as I generally believe the judge will sustain the motion, my position is that the other side must respond to my discovery as is, because I am right, or I will file a motion.   When I advocate that position, or when that position is advocated to me, care is urged to make sure that the position is “bullet proof.”  If you believe your position is right, and the other doesn’t agree, file your motion.  If you believe the other side is not right, sometimes the only option is to allow them to file their motion, but do consider whether their position is valid.
With such an extreme position as this, the first trip to the judge can set the tone for future discovery.  If the other side insists on you responding to their discovery as is, and then files and loses a motion before the judge, that will hopefully nip this tactic in the bud.  Similarly, if you insist on the other side responding to your discovery as is, and prevail in your motion, you may able to better manage the course of future discovery problems.



3. 
Spoliation and Destruction of Evidence
KANSAS
In Kansas, absent some independent tort, contract, agreement, voluntary assumption of duty, or special relationship of the parties, the tort of the intentional interference with a prospective civil action by spoliation of evidence is not recognized.  Koplin v. Rosel Well Perforators, Inc., 734 P.2d 1177, 1183, 241 Kan. 206, 215 (1987).

In addition, an independent tort of spoliation will not be recognized for claims by a defendant against codefendants or potential codefendants, including potential indemnitors under a theory of comparative implied indemnification.  Superior Boiler Works, Inc. v. Kimball, 259 P.3d 676, 690 (Kan. 2011).
MISSOURI
In Missouri, the spoliation doctrine has been elaborated as follows:

It is because of the very fact that the evidence of the plaintiff, the proofs of his claim or the muniments of his title, have been destroyed, that the law, in hatred of the spoiler, baffles the destroyer, and thwarts his iniquitous purpose, by indulging a presumption which supplies the lost proof, and thus defeats the wrong-doer by the very means he had so confidently employed to perpetrate the wrong.

Pomeroy v. Benton, 77 Mo. 64, 86 (1882).

The spoliation doctrine pertains to the destruction or significant alteration of evidence.  Zahner v. Director of Revenue, 348 S.W.3d 97, 101 (Mo. App. 2011).  If a party intentionally spoliates evidence, the party is subject to an adverse evidentiary inference.  Zahner, 348 S.W.3d at 101.   Similarly, where one party has obtained possession of physical evidence which the party fails to produce or account for at the trial, an inference is warranted against that party.  Baldridge v. Director of Revenue, 82 S.W.3d 212, 223 (Mo. App. 2002).  Where one conceals or suppresses evidence, such action warrants an unfavorable inference.  Baldridge, 82 S.W.3d at 223. 

The spoliation doctrine and the resulting adverse inference punishes the spoliators by holding them to admit that the destroyed evidence would have been unfavorable to their position.  Degraffenreid v. R.L. Hannah Trucking Co., 80 S.W.3d 866, 877 (Mo. App. 2002).  The adverse inference does not prove the opposing party’s case.  Degraffenreid, 80 S.W.3d at 877.  Instead, the spoliator is left to determine whether any remaining evidence exists to support his or her claim in the face of the inference.  Degraffenreid, 80 S.W.3d at 877-78.

The standard for application of the spoliation doctrine requires that there is evidence of an intentional destruction of the evidence indicating fraud and a desire to suppress the truth.  Zahner, 348 S.W.3d at 101.  In such cases, it may be shown by the proponent that the alleged spoliator had a duty, or should have recognized a duty, to preserve the evidence.  Carroll v. Kelsey, 234 S.W.3d 559, 565 (Mo. App. 2007).  For the spoliation doctrine to be applicable, there must be evidence that the party in bad faith directed, encouraged, or in any other way took part in destroying evidence.  Douglas v. Director of Revenue, 327 S.W.3d 555, 557 (Mo. App. 2010).  Although in some circumstances the destruction of evidence without a satisfactory explanation may give rise to an unfavorable inference against the spoliator, the party seeking the benefit of the doctrine must still show that the spoliator destroyed the evidence under circumstances manifesting fraud, deceit, or bad faith.  Prins v. Director of Revenue, 333 S.W.3d 17, 20 (Mo. App. 2010).  Simple negligence is insufficient to warrant the application of the spoliation doctrine.  Prins, 333 S.W.3d at 20.

 On appeal, the determination of whether there was sufficient evidence to support the application of the spoliation doctrine and review of whether the spoliation doctrine was properly applied are issues of law, which the appellate court will review de novo.  Prins, 333 S.W.3d at 20.

 Missouri has not recognized spoliation, either intentional or negligent, as the basis for tort liability against either a party or a non-party to the action in which the evidence was to be used.  Fisher v. Bauer Corp., 239 S.W.3d 693, 701 (Mo. App. 2007).  


4.
Frivolous Motions and Pleadings to Discovery
Depending on the judge, one side’s frivolous motions and pleadings to discovery can end up being helpful to the opposing side.  If an opponent files a motion which the judge recognizes as truly frivolous, the judge may make a mental note (or even a written order) that the movant was unreasonable.  With the brand of frivolity, future motions by that party may be less effective and even counter-productive.  



5.
Improper Behavior of Counsel at Depositions
Improper behavior of counsel at depositions has to the potential of causing the most problems during the discovery phase of a case.  With most court rules allowing the liberal use of depositions as evidence at trial, depositions might best be viewed as trial.  Unlike deliberate, basic written discovery, depositions are live.  They are important, and they may be unpredictable.  Accordingly, improper deposition behavior can be among the most dangerous forms of discovery abuse.  Some examples of improper behavior include “coaching” the witness, interrupting the questions, and making improper objections.


6.  
Subpoena a Witness Who Has Nothing to do With the Facts at Issue


7.
Refusal to Accept an Affidavit or Other Reasonable Compromises


8.
Videotaped Depositions
In my experience, videotaped depositions are permissible and useful.  In and of itself, videotaping a deposition is not discovery abuse.  A “hardball” litigator may choose to videotape most depositions.  If your opponent videotapes depositions as a tactic, just be prepared.  First, know that the deposition has the potential to be played at trial rather than read – and therefore, everything you say and do will be captured for the jury’s view.  Second, when the deposition is videotaped, keep in mind that you may have less room to fumble along. Consider advance preparation by trying to organize and conduct your examination much like you would at trial, in case this is your only exchange before the jury with this particular witness.  Third, be aware that a videotaped deposition may be a clue that the other side does not intend or may not be able to call the witness live at trial, so consider reacting accordingly.  Finally, be mindful of the rules regarding notice of videotaped depositions so that you are not caught off guard by a videotaped deposition.


9.
Unfairly Impending Depositions by Repeated Interruptions
Among the examples of improper behavior at depositions, repeatedly interrupting a deposition is a common abusive tactic.  Remedies and solutions will be discussed below.

F.
Practical Remedies and Solutions
In general, the “Rambo” hardball litigator might fit in one of about four categories, and part of your job will be to identify and deal with the category into which they fit.  First, with more experience, some litigators choose to be appropriately hardball, because it has produced the desired results in the past.  In such cases, if you are equally experienced, you may have no choice, if it best suits your client and your objectives, to ask and give no quarter as well.  Second, some litigators may choose to be inappropriately hardball to explore your experience and ability to stop them.  Your resistance to the tactics may be all that is necessary to curb it.  Third, some litigators may choose to be inappropriately hardball because they know the judge will let them get away with it, leaving you with little options.  Finally, some litigators may be inappropriately hardball because they are just inexperienced, either in general, or with the particular court’s discovery approaches.  In this situation, some remedies and solution may help.


1.
Negotiation Strategies
Negotiation may not be the most helpful method of resolution when dealing with some litigators, but it can be worth a try, it is often required by local rule, and it can lay the foundation for a favorable court ruling in the event negotiation fails.
The first tactic for discovery negotiation might be along the lines of the “goose-gander rule,” or “it you can do it, I can do it, too.”  For instance, if the initial written discovery was propounded nearly simultaneously by both sides and you are not yet ready to respond, you have a good chance of getting an extension if you call and learn that the other side is also not ready to respond.

As another example, perhaps the other side has initially served too many interrogatories under local rules, but due to your evaluation of the case, you have also considered whether you would like to serve interrogatories outside the local rules.  When the other side violates the rules, you are also presented with the option of violating the rules.
If the other side objects to certain written discovery and refuses to respond, then you are also presented with the option of making all the same objections and refusing to respond.

Then, when the other side decides that your discovery is either oppressive, or not adequate, the negotiation can develop such that the other side is motivated by the effect of their position upon their own discovery – if they believe your discovery is oppressive, then theirs might be, too.  Negotiation is a perfect opportunity for both sides to solve such a discovery problem.  The opponent who fails to recognize and honor the “goose-gander” rule might insist on a court ruling, and a fair judge will hopefully understand and rule correctly.
Keep in mind that the option for negotiation is not advocated as a “tit-for-tat” strategy in all cases – it is only an option to solve problems.

Under the applicable rules of civil procedure and some local rules, stipulations regarding discovery can be in writing and filed.  See Mo.R.Civ.P.  56.01(f).  Though not always required, it is often helpful to memorialize the results of a discovery negotiation for future reference by the parties.


2.
Sample Motions
Before filing a discovery motion, carefully consult the applicable rules of civil procedure and the local rules.  For instance, in the Sixteenth Circuit in Missouri (Jackson County), the suggestions in support of a discovery motion are to be organized in a certain format, and shall be disregarded if they are not in compliance.  See Sixteenth Judicial Circuit Local Rule 32.2.5.  Further, these local rules go so far as to provide a sample “Exhibit A” for the movant to use in drafting suggestions:

	IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI

Jane Doe,



Plaintiff,


vs.







CV87-99999

John Roe,



Defendant.

SUGGESTIONS IN SUPPORT OF PLAINTIFF’S

MOTION FOR ENFORCEMENT OF DISCOVERY

STATEMENT OF THE CASE


This is a negligence suit filed on September 30, 1987, arising from an automobile accident which occurred at 12th and Main, Kansas City, Missouri.  The amount sought is $10,000 actual damages and $100,000 punitive damages.

PRIOR DISCOVERY DISPUTES


There have been no discovery disputes or problems regarding discovery in this case prior to those raised in the within motion and suggestions.

DISCOVERY SOUGHT


Plaintiff filed interrogatories on the same date the lawsuit was filed, which were served on the Defendant with the summons on October 5, 1987.  Plaintiff seeks, among other information, disclosure of the names and addresses of all persons and companies which have performed work or service on Defendant’s 1970 Chevrolet in the last six (6) months.
ISSUES


Defendant objects to the propounded interrogatories on the basis that the information sought is a) irrelevant and b) burdensome.

CITATIONS AND ARGUMENT

A.
The burden for supporting an objection to an interrogatory is on the defendant.  Defendant cites no factual reasons nor legal authority for stating that the request is irrelevant.  In fact, the state of repair of his automobile is of utmost relevance in this case as Plaintiff intends to prove, as alleged, that the automobile was not in a safe driving condition at the time of the accident and that Defendant was aware of this fact.  See Smith v. Jackson, 999 S.W.2d 110 (Mo. 1987).


B.
In order for a discovery request to be burdensome it must be “unduly oppressive.”  White v. Blair, 999 S.W.2d 221 (Mo. 1987).  Certainly the number of persons and companies who have worked on or repaired Defendant’s automobile in the last six (6) months cannot be so great that it would “unduly oppress” the Defendant to disclose them.

SANCTIONS SOUGHT


In light of the foregoing, Plaintiff moves that the Court order Defendant to comply with discovery sought, by answering the interrogatories submitted to him within thirty (30) days and, upon a failure to do so, order the Defendant to pay the sum of $200.00 for attorney fees and costs to Plaintiff as supported by the statement attached hereto and incorporated herein as Exhibit “A.”





3.
Demonstrating Abuse to the Judge:  Documentation Techniques


4.
Sample Sanctions
For discovery abuse, Kansas and Missouri law provide relief in the form of protective orders and other sanctions.  
Protective orders.  


- Governed by K.S.A. 60-226(c) and Mo.R.Civ.P. 56.01(c).
Interrogatories.  


- The Court may allow a shorter or longer time to respond to interrogatories.  K.S.A. 60-233(b)(2) and Mo.R.Civ.P. 57.01(c)(1). 


- If a privilege or work product doctrine is asserted as a reason for withtholding information, then without revealing the protected information, the objecting party shall state information that will permit others to assess the applicability of the privilege or work product doctrine.  Mo.R.Civ.P. 57.01(c)(3).


- If an interrogatory answer may be derived from business records, the party may simply produce the records.  K.S.A. 60-233(d) and Mo.R.Civ.P. 57.01(c)(4).


- For failing to answer interrogatories, the court may strike pleadings, dismiss the action, or render default judgment.  Mo.R.Civ.P. 61.01(b).

Depositions.


- Evidence objected to shall be taken subject to the objections.  Mo.R.Civ.P. 57.03(d).


- During the deposition, on motion and upon a showing that the examination is being conducted in bad faith or in such manner as to unreasonably annoy, embarass, or oppress the deponent or party, the court may cease or limit the deposition.  Mo.R.Civ.P. 57.03(e).


- If party or witness fails to attend, the court may order expenses to be paid.  Mo.R.Civ.P. 57.03(h).  If a party fails to attend, the court may also prohibit the disobedient party from introducing evidence, strike pleadings, dismiss the action, render default judgment, find contempt of court, or order the party to pay reasonable expenses, including attorney’s fees.  Mo.R.Civ.P. 61.01(f).  
Requests for Documents.


- The Court may allow a shorter or longer time to respond to document requests.  K.S.A. 60-234(b)(2) and Mo.R.Civ.P. 58.01(c)(1).

- If a privilege or work product doctrine is asserted as a reason for the objection, then without revealing the protected information, the objecting party shall state information that will permit others to assess the applicability of the privilege or work product doctrine.  Mo.R.Civ.P. 58.01(c)(3).


- For failing to produce documents, the court may prohibit the disobedient party from introducing evidence, strike pleadings, dismiss the action, render default judgment, find contempt of court, or order the party to pay reasonable expenses, including attorney’s fees.  Mo.R.Civ.P. 61.01(d).
Requests for Admissions.


- The Court may allow a shorter or longer time to respond to document requests.  K.S.A. 60-236(a)(3) and Mo.R.Civ.P. 59.01(d)(1).


- If a failure to admit or deny is based on a privilege or the work product doctrine, then without revealing the protected information, the objecting party shall state information that will permit others to assess the applicability of the privilege or work product doctrine.  Mo.R.Civ.P. 59.01(d)(3).


- The party may move to have determined the sufficiency of the answers or objections, and obtain an order that the matter is admitted, or that an amended answer be served.  K.S.A. 60-236(a)(6) and Mo.R.Civ.P. 59.01(f).


- For failing to admit a matter, if the party thereafter proves the matter, the court may order expenses incurred in making that proof, including attorney’s fees.  Mo.R.Civ.P. 61.01(c).


5.
Other Remedies
Often times, based on habit, the hardball litigator has a reputation which precedes them.  If the hardball litigator knows that the judge will permit the tactics, the other side has little choice but to play by all the same rules and hope for the best.  On the other hand, if that litigator’s tactics will not be allowed by the court, these usual or habitual tactics may be resolved in short order.  With the hardball litigator, it can be useful to pay close attention to their tactics, to make a “play book” of sorts, so that when the next discovery opportunity arises, or the next case is filed, you are at least on equal footing, rather than being one step behind.  In addition, if you have an opportunity, try to get the “word on the street” from your colleagues in advance of dealing with a hardball litigators, so that you can be one step ahead.

With respect to depositions, if you can, try to be prepared for the hardball litigator’s reputation.  If you happen to know the hardball litigator will be difficult during depositions, and if you believe your judge will not tolerate the behavior, consider asking for a special master in advance.  If you encounter the tactics for the first time in one deposition, pay attention as best you can and try to use what you learn for the next deposition.  Remember that when taking the deposition, it is your deposition.  Ask all your questions and get your answers from the witness, disregarding or even ignoring if necessary the other side.  If you are concerned that your depositions may be affected and the judge may not intervene as you would particularly like, consider videotaping the deposition, if nothing else for your jury.  Some courts may allow you to play the offending behavior of counsel before the jury.  See Gage v. Morse, 933 S.W.2d 410, 422 (Mo. App. 1996) for an extended analysis of circumstances under which this might be permitted.
If necessary, under K.S.A. 60-253 and Mo.R.Civ.P. 68.01, a special master may be appointed to control abusive discovery. 
( Mr. Bruer is a lawyer at Bruer Wooddell & Harrell, P.C. in Kansas City, Missouri.
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